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I. Introduction 

Two questions have been. posed: 

1. What legal issues must be evaluated in the course of the Department's 

interpretation and implementation of Title VIII? 

2. ,To what extent can the existing frameworks of the Department and _ 

the Boards (including advisory committees and regional councils) 

accommodate the requirements of Title VIII? 

In considering these matters, I shall make the following assumgticns 

in order to consider directly the problems that may arise in ,manaqement 

by the State of i?laska: 
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3. i3inding provisions of Title VIII supersede existing state 

subsistence provisions. * 

4. The State of Alaska wishes to continue managing fish and game 

If any of these assumptions does not hold, an ent irely new analys .is 

resources on federal lands. 

would be required. 

Almost every section of Title VIII can be viewed as affecting the 

state's management approach to some extent. I have selected for discussion 
', I 

those provisions which, in my view, have the most direct or problematical 

implications. The present draft of Title VIII contains numerous editorial 

inconsistencies and ambiguities; I have not examined these internal diffi- 

culties unless they seem likely to hamper state implementation or interpre- 

I' tation. 

The present analysis attempts only to identify potential problems. - 

My assessment of these matters is preliminary; it would be premature to 

suggest how a court actually would deal with any of these issues. Addi- 

tional legal research could provid e a clearer indication of the likely 

outcome for any particular problem. 

r~UfIX??C~JS qZ?StiCnS !laj/ arise in conjunc:ion rli:b jgsC;‘fiC Sectisns 
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broad areas of potential difficulty are, in my view, most likely to 

require resolution in the course of interpreting and implementing Title 

VIII. The discussion in III., infra, highlights additional questions 

as well. 

A. Does Title VIII require the State of Alaska to implement the 

section 804 subsistence preference for taking of fish and game on 

federal lands regardless of whether the state wishes to supersede, 

pursuant to section 805, the Secretary of the Interior's authority? _ 

(III. F.) 

1. Can the state be compelled to participate if the management 

criteria are impermissible under the Alaska Constitution? 

(III. F.) 

6. If the state wishes to assume full management authority via 

section 805, is new enabling legislation needed, or do existing 

state statutes provide sufficient authority? 
-_ 

(III. il.) 

1. Are the section 804 preference and the underlying section 

803 definition of 'I subsistence uses" consistent with the existing 

state priority and definition? (III. 8. 5 C.) 

a. If not, is new enabling leqislation r2cuirzd? 

(XI. 6. & C.) 
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b. Would state statutes adopting the section 804 

preference and the underlying section 803 definition of -I 

"subsistence uses" be valid under the Alaska Constitution? 

(III. 6. & C.) 

2. Is the.framework for local and regional participation 

of section 805 

local advisory 

(III. 0.) 

consistent with the present fish and game 

committee and regional counci 1 structure? 

a. If not, is new enabling legislation required? 

(III. 0.) 

b. Would state legislation containing the limitations 

and standards of section 805 be valid under the Alaska 

III. Discussion 

a. Congressiona ,l findings (Section 801 ) and policy (Section 802) 

Constitution? (III. 0.) 

Legislative findings generally 3rs viewed by courts as supolying 

reasons and explanations--not conferrir,a power or deternininq right;. 

c. Sands, 1.4 Sutherlv!d Statutory Ccnstruction 520.Cj3, at 52 (4th ed. 

19i2 and 5~33. 138(3). Accsr<ingiy, althcugh they do rtot ?niarge 

the scope SY effect of a statute, findings ;~ay 5~ :s*d to 2x71,ain 
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the basis for the legislative action--particularly if compliance 

with constitutional requirements is a potential issue. Id. $20.04. - 

The findings section of Title VIII, therefore, poses no problems 

by itself for State management. However, the findings describe the 

Title's general objectives and provide "factual" background against 

which the policy declarations of section 802 must be read. Because 

enforcement of Title VIII depends on regulatory actions by admini- 

strators and rule making bodies that have not participated in formu- 

lation of the legislative language, these stated purposes are 

significant not only for judicial clarification of ambiguous statutory 

provisions but also for administrative guidance in implementing 

such provisions. See id. §§20.12-.13. w- 

The findings and policy sections introduce several themes 

suggesting potential conflicts with state regulatory, statutory 

or constitutional requirements: 

(1) Emphasis on protection of subsistence opportunities for rural 
1 

residents, 69801 (l), 801 (5), 802 (1); 

(2) Suggestion that depend ency is a threshold characteristic for 

subsistence, qeo1 (2), 802 (1); 3 

(3) Suggestion that subsistence j~ses 'nave priority only o~ar 

stI12r consumot;ve USaS, $802 (2); G 
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(4) Introduction of different standards for management of 

fish and game populations: "continued viability," e.g., $5802 (-11, 

802 (2)-(3), 816 (b), "healthy populations," e.g., 56802 (l), 

815 (11, 815 (3), "natural and healthy populations," e.g.,. $815 (1); 

(5) Indication that "meaningful" participation by certain rural 

residents in management --both of fish and wildlife and of 

subsistence uses --requires a new "administrative structure," 

$801 (5). 

I 

areas are d 

- 

The specific questions raised by each of these pot 

iscussed in connection with the specific imp 

Title VIII. language of 

ential probl em 

lementation 

8. Definitions (Section 803) 

The definition of "subsistence ~~2s.” in Title VIII differs from 

the Alaska statutory language in two major respects. (The relevant- ' 

lanauage appears in Appendix I.) First, Title VIII limits subsistence 

to customary and traditional uses of wild renewable resources by 

rural Alaska residents. This limitation to rural residents does 

not aopear in the Alaska definition. See AS !6.05.940(26). A 

seccnd differ ence is reflected in the characterizations of trade, 

barter and sharing. AS 16.05.940(26) states that subs'stence use 

i,lC’UdFS "cl9s'mar;/ trade, bar+ .er or sharing for qersonai 3r 
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family consumption." Section 803 is phrased: "for barter, or 

sharing for personal or family consumption and for customary 

trade." In section 803, the modifier "customary" is separated 

clearly from both "barter" and "sharing;" similarly, the phrase 

"for personal or family consumption" modifies "sharing"'on1y--not 

"barter" or "trade." 

This discontinuity between Title-VIII and the Alaska statute 

also is shown by a shift in the definition of "barter." In part, 

AS 16.05.940(27) defines "barter" as "the exchange or trade of fish 

or game, or their parts, taken for subsistence uses." Section 803 

omits the words "or trade." Thus, the language of Title VIII suggests . 

that (1) "customary trade" differs in kind from "barter" anu) 

neither barter nor customary trade expressly is required to be "for 

personal or family consumption." In the absence of a judicial 

decision, the proper construction of the Alaska definition remains 

open to argument because the applicability of modifying language I 

can be interpreted in more than one way. Title VIII avoids these - 

subtle ambiguities but may diverge from the meanings of these terms 

in Alaska law. 

TWO levels of potential legal problems are implicated by these 

differences: 

(1) 300s s\S 16.35.?40(25) preclude the 3oards and the Zeoart.m?n+ - 

frsm .manaqing feso!urcos for subsistence ils2s 3n fed2r3i lands 
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if those uses are defined more narrowly than the meaning provided 

by the state law? 

(2) Does the Alaska Constitution preclude the state from providing 

a preference for taking fish and game on federal-lands for subsist- 

ence uses when one of the eligibility criteria is rural residence? 

With regard to the first set of potential problems, it should 

be noted that the Boards of Fisheries and Game have only the authority _ 

delegated by the legislature through statutes. See AS 44.62.030; 

Hootch v. Alaska State-Operated School System, 536 P.2d 793, 807 n. 

56 (Alaska 1975); see generally AS 16.05.221, .241, .251, .255, .257; 

State v. Tanana Valley Soortsmen's Ass'n., 583 P.2d 854, 858 -- 

(Alaska 1978). 

The Boards are authorized to adopt regulations which permit 

taking of fish and game for subsistence uses as defined by statute. 

See, AS 16.05.251, .X5, .940(Z). There is a serious question 
._ -. 

whether the 3oards may adopt regulations that allow such taking for 

uses defined in a manner deviating from AS 16.05.940(26). If not, 

a valid enabling statut e would be required before the 3oards could 

adopt regulations addressing the "subsistence 'uses" contemplated by 

Title 'III!. 

Even iC a statutory adJustrrient were ,made, it would be juSj2tt 

to provisions <of the Alask? Constitution. If the constitution does 
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not permit such distinctions among residents, then neither the 

statute nor the regulations adopted under authority of the statute ~- 

would be valid. 5 An adequate treatment of the constitutional impli- 

cations of the present AS 16.05.940(26) and of the narrower "rural" 

definition of subsistence would require additional research and is 

beyond the scope of the present discussion. 

C. Preference for Subsistence Uses (Section 804). 

Section 804 diverges from Alaska's existing priority in several 

respects. (The relevant language appears in Appendix II). One 

significant difference may be Title VIII's provision that "the 

taking . . . for non-wasteful subsistence needs shall be accorded 

preference over the taking on such lands of fish and wildlife for 

other purposes." This statement suggests that the preference operates 

constantly regardless of whether populations are adequate to satisfy 

demands for both subsistence and non-subsistence uses. However, the 

second sentence of section 804 creates ambiguity about when the _ ._ -. 

preference takes effect. It lists three criteria to be used in 

formulating "appropriate limitations" for implementing the prefersnce 

"['tflhenever it is necessary to restrict the taking of populations of 

fish and wiidlife . . . to protect the continued viability of such 

populations, or to continue [subsistence] 11525." 
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Two interpretations are possible: 

(1) In contrast to Alaska's statutory provisions, 6 the preference 

is effective at all times on federal lands, but limitations bdsed 

on the listed criteria must be used to implAent the preference .- 

when the specified circumstances occur; 

(2) The first sentence of section 804 merely indicates Congress' 

general view of the preference, and the operational language in 

the second sentence means that the priority becomes effective only 

when restrictions on taking are necessary for the described 

reasons. 

The uncertainty is not reduced by the somewhat confusing language 

of the policy statement in section 802 (2): 

[N]onwasteiul subsistence uses of fish and wildlife and other 
renewable resources shall be the priority consumptive uses of .-- 
all such resources on the public lands of Alaska [;I when it 
is necessary to restrict taking in order to assure the continued 
viability of a fish or wildlife population or the continuation 
of subsistence uses of such population, the takina of such 
population for nonwasteful subsistence uses shall-be given 
preference on the publi c lands over other consumptive uses. 

If punctuation is suppli ed after the +rord "Alaska," the resulting 

conpount sent37cz seems to contemola:e a zriority for subsistence 

USES and a preference for the takina of fish an4 wildljfo oopulations 

und2r circumstances ,~2r3llel to those listed in section 30s. Althcugb 

tke si.?nificance of the lanauage _I ~/3i.:tizn is not clarifitd eis2'tii;2?3 
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in Title VIII, this reading may offer some support for the second 

interpretation of section 804, i.e., a meaning parallel to that of 

Alaska's statutory priority. 

If there is a substantive difference in meaning as.suggested 

in the first interpretation, however, such a preference may be - 

intended to convey rights or benefits different from those provided 

by 1978 Session Laws of Alaska, chapter 151. This i's a matter of 
. 

more than syntax. If Title VIII requires enactment of preferential 

measures which operate regardless of population status, amendment 

of Alaska's subsistence statute may be necessary to authorize valid 

Board action consistent with such a preference and thereby to satisfy 

the requirements of section 805 (d). 

A second set of potentially important language differences 

bet(deen section 804 and current Alaska law involves the standards 

which trigger "appropriate limitations" based on the three criteria 7 

listed in section 804 (l)-(3). 

requiring application of these 

restrict the taking of populat 

protect their "continued viabi 

As noted above, one of the circumstances 

criteria in section 80a is the need to 

ions of fish and wildlife in order to 

lity." 
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"subsistence uses." That is, by statute the 3oards of Fisheries 

and Game are required to make subsistence uses the priority when 

taking of fish or game must be restricted to assure sustained- 

yield. See AS 16.05.251(b), .255(b). In addition, the Alaska- 

Constitution states that "[f]ish, . . . wildlife . . . .and other 

replenishable resources belonging to the State shall be . . . 

maintained on the sustained yield principle." Alaska Const. 

art. VIII, 54. Under American legal principles, fish and wildlife 

resources are held in trust by the state for the benefit of the 

people. 8 That is, even'.if the federal government has the power 

to mandate certain management regimes on federally owned lands, the 

state's interest in fish and wildlife nevertheless may be sufficient 

.*- 

to implicate requirements of the Alaska Constitution. Accordingly, 

two questions may arise: 

(1) Does "continued viability" differ from "the sustained 

yield principle"? 
.-_ 

(2) If so, does the Alaska Constitution prohibit the legislature 

from authorizing the 3oards to manage subsistence uses under 

any principl e other than sustained yield? 

&-guably, the 3oards simpiy could manage subsistence uses 

on ,j sustained-yield basis since a population neczssariiy would be 

"~/i~bje" if it ;;rodxss sustained yieid. Tile question then becomes: 
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Does application of the three criteria of section 804 at the sustained- 

yield threshold violat e the intent of Congress in enacting this 

section? 9 

Even if 'appropriate limitations" based on the three criteria 

of section 804 are triggered by the necessity for restrictions--either 

to protect continued viability of populations or to continue subsistence 

uses--the timing of such limitations may differ significantly from 

current state statutory requirements. As discussed in note four, 

the first tier of Alaska's subsistence priority becomes effective when 

restrictions on taking are necessary either to assure maintenance of 

sustained yield or to assure continuation of subsistence uses. However, 

Alaska's three criteria, which are essentially equivalent to the . 

criteria of section 804, are not triggered until additional restrictions 

become necessary--beyond those associated with the first tier of 

the priority. Alaska statutes 16.05.251(b) and 16.05.255(b) provide: 

_-. 

If further restriction is necessary, the Soard shall establish- 
restrictions and limitations on and priorities for these 
consumptive uses on the basis of the following criteria: 

(1) customary and di rect dependence upon the resource as 
the mainstay of one's livelihood; 

(2) local residency; and 

(3) availability of alternative resources. 

The Jar,ailtl _ _ rritaria in Tit12 I/r;? A-L operate regardless of :ilhether 

"f~~r-;ler restriction is neszessdry." L!nliie zhe :-No-tiered priority 

s + f 9~ c t td r 2 _ of Jlaska's statut= -, tnesa criteria z~ust be ised as the 
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bases for "appropriate limitations" to implement the preference 

at rough.ly the threshold level of the State's first-tier priority. 

That is, the criteria of section 804 (l), (2) and (3) function 

"whenever it is necessary to restrict the taking of populations of 

fish and wildlife . . . for subsistence uses in order to protect 

the continued viability of such populations, or to conti nue such 

uses." 

. . 

One other potential problem should be mentioned. The preference - 

extends to taking of fish and wildlife for "nonwasteful subsistence 

uses," The term "nonwasteful" is not defined in Title VIII; obviously, 

its meaning is important in determining whether Alaska's statutory 

and regulatory provisions are compatible with congressional intent. 

See generally AS 16.30.020. 

0. Local and Regional Participation (Section 805) 

:_ -- 
Title VIII establishes a framework for local and regional involve- 

ment in fish and game policy making for all federally owned lands 

in Alaska. See 5805 (a) - (c). If the State of Alaska timely 

"enacts and implements laws of general applicability whi ch are 

consistent with, and <which provide for the definition, p reference, 

and participation specified in sections 803, 304, and 305," the 

state's laws may supersede those sections. $805 Id). The apparent 

our3052 ,of section 805 (d) is to create a mechanism by Mich the 

Stat2 of A?aska ,may retain manage.ment over fish and game on federal 

lands. lo Ths sit% langu~~a--"consistent ;~ir,,?, and which or,ovide f.2 r 
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the definition, preference, and participation specified"--leaves at 

least one question unresolved: whether the definition and preference 

set forth in sections 803 and 804 must be adopted essentially 

verbatim in order to satisfy section 805 requirements. Potential 

legal problems with the specific language of sections 803 and 804 

have been discussed previously. 

The local and regional participation contemplated by section 80s' 

requires the State of Alaska to provide a local and regional advisory 

structure as described in section 805. 11 The regional councils 

must be authorized to perform at least one function which is not 

part of their presently existing re-sponsibilities--preparation of 

an annual report containing certain information and recommendations. 

- $805 (a) (3) (0); M emorandum from Greg Cook, Executive Director, 

Alaska Boards of Fisheries and Game, to the Alaska EIoard of Fisheries 

and 3oard of Game (September 2, 1980) at 2; see generally 5 AAC 96.070, . 

.250, .270. 

The requirements and functions listed in section 805 (a) and 

(b) differ in certain respects from Alaska's regulations presently 

governing local advisory committees and regional councils. E.g., 

ccmoare 5 A4C 96.250 nith Title VIII, 5805 (a) (3) (A) - (0); comoare 

5 MC 95.600 and 5 AAC 96.510 'with Title VII?, $8G5 (5). Howe*/er, 

the ?nabiing ststut?, AS 16.%.260, appears broad encugh to authorize 

vaii3ly ~nact?d regulations along the lines ind'cztsd by thesa provi- 

sions . 
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\ 

-’ 

Section SO5 (d) does not expressly require members of local 

advisory committees or regional councils to be rural residents of 

the region or to be subsistence users, Although regional residency 

is necessary for membership on the regional council, this requirement 

already is established by 5,AAC 96.230. However, .the-local advisory 

committees must be able to advise and assist the regional councils 

in carrying out their functions; and the Secretary of the Interior 

is authorized to supplant the state's -fish and game advisory commit- 

tees if they "do not adequately perform" these duties. 9805 (a) 

(emphasis added). The congressional findings specify an administrative 

structure enabling "rural residents who have personal knowledge of 

local conditions and requirements tb have a meaningful role" in 

management. 5801 (5) (emphasis added). Thus, although Title VIII 

does not by its terms preclude non-subsistence users or non-rural 

residents from serving on these advisory bodies, the state's repre- 

sentation structure may be displaced by the Secretary's actions 

under section 805 (a) - (c) unless local advisory committees and 

regional councils have substantial rural, subsistence-oriented -- - 

membership. Nevertheless, as long as the advisory committees and 

reg'onal councils ar e constituted so as to perform the functions 

listed in section 805, the state's current regulations relating to 

compos:tion of advisory committees and regional councils apparently 

would be sufficient. See 5 AX 96.030, .040, ,230. 

Yore serious difficulties are presented Sy section 305 (d), 

tihich would limit the Sozrds of Fisheries and Sane ("the State 

r-uleqak'nc afjthority") in their hzndiing of recomnendati~~ns from 
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the regional councils. (Section 805 (d) appears in Appendix III.) 

That is, the rulemaking authority is required to consider the 

regional councils' advice and recommendations on taking of fish and 

game with 

authority 

it determ 

i n their regions for subsistence uses. The rulemaking 

i 

"may choose not to follow any recommendation" but only if 

nes that the recommendation: 

(1) is not supported 

the course of the ru 

ings; 

by substantial evidence presented during 

lemaking authority's administrative proceed- - 

(2) violates recognized principles of fish and wildlife conserva- 

tion; or 

(3) would be detrimental to the satisfaction of rural subsistence - 

needs. 

-- 
If the state rulemaking authority does not "adopt" the recommendatibn 

of a regional council, the "factual basis and the reasons for its 

decision" must be set forth. 

Current regulations require the 3oards of Fisheries and Game to 

meet at least once a year and also to hold in each region at least 

one hearing oer year. See 5 MC 36.ijGO; see also AS 16.05.300. In -- 

addition, the Soatds ;nust meet jointly a minimum of once each year 

t3 consider :mafters Of mutual concern--including t3p:cs relating to 

1 local =ish and game advisory committees." Id. Tie r3~ul3tions 
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make clear that the soards are to consider recommendations of local 

fish and game advisory committees and of regional fish and game 

councils. See 5 AAC 96.600; see also 5 AAC 96,050(l)-(2), .050(4), YP 

.050(5), .250(a)(3), .250(c). However, present statutes and rqgula- 

tions do not limit the Boards in determining whether to.follow 

recommendations of the local advisory committees or regional councils. 

Presumably, the three types of reasons listed in section 805 (d) 

for choosing not to follow recommendations of regional councils 

already are within the scope of the l3oard's authority under AS 16.05.260; 

but section 805 (d) expressly requires the state to go beyond de - 

facto compliance with the three permissible rationales. According to 

Section 805 (d), state management over the taking of fish and game for 

subsistence uses may not supersede management by the Secretary of the 

Interior pursuant to sections 803, 804 and 805 unless "[l]aws establishing 

a system of local advisory committees and regional advisory councils" 

require the state rulemaking authority to consider the advice and 

recommmendations of the regional councils. Section 80.5 (d) then - - -. 

goes on to describe the limited circumstances under which the Boards 

may reject the councils' recommendations. As discussed above, 

section 805 (d) also establishes as a prerequisite for state 

management that the state "enacts and implements laws of general 

applicability which are consistent Iwith, and :qhich provide for 

the . . . participation specified in , . . [section 305]." Taken 

toca+isr d -0 9 then, these c2ier2nces “,o stat2 33cf,xnti nec2ssarj t3 

:2tain aanagwisnt over taking sf fish 2nd :zme resiiurc2s for 

subsistence use imply that a statutory chmge is neoi?C; ,,vhlc.;l 
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explicitly limits the aoards' power to reject recommendations from 

the regional councils. 12 

A related problem may arise concerning the extent of each 3oard' 

reporting responsibilities should it decide not to follow the 

recommendation of a regional council. Under the present regulations 

and enabling statute, the 3oard must inform the local advisory 

committee if the committee's recommendations are not followed. See 

AS 16.05.260; see generally 5 AAC 96.610(f). Section 805 (d) of 

Title VIII appears to go farther than the state requirements. If 

regional council recommendations are "not adopted," the state's 

rulemaking authority "shall set forth the factual basis and the 

reasons for its decision" (emphasis added). Thus, section 805 (d) 

apparently would require the Board (1) to make findings of fact--or 

at least to identify the evidence upon which its decision is based-- 

and (2) to explain its reasoning process. Such a reporting require- 

ment is consistent with making a record to facilitate the judicial 

enforcement provisions of section 807, but may not be Eddressed 
_ 

adequately by current Alaska law. 

In summary, the major question raised by the provisions of 

section 805 (d) is whether the participation guidelines of Title VIII 

require amendment of state legislation under which the local and 

regional fish and game advi scry system now operates. Because the 

new rzauire.monts substantially shift the authority C)YP,T regulatory 

decisicns aif2cti ng fish and game management ,related to subsist?nce _ 

uses, addisionai que Stions also should 'be exanine.5: 
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(1) Is such a shdring of authority consistent with the require- 

ments of other Alaska statutes and of Alaska case law concerning 

administrative rulemaking and delegation of rulemaking authority? 

(2) Does such heavily.weighted input from local and regional 

subsistence users contravene any provision of the Alaska 

Constitution? 13 

E. Federal Monitoring (Section 806) 

This section underscores the importance of the Secretary of the 

Interior's role regardless of whether the State of Alaska complies 

with Title VIII's formal requirements. Apparently, this monitoring 

section would be utilized only if the state chose to retain manage- 

ment authority related to taking of fish or game for subsistence 

uses on federal lands--although application of section 806 is not 

expressly limited by its language, I4 Section 806 requires monitoring 
-:-. 

of the state's performance in implementing the section 804 preference. 

Title VIII's local and regional participation framework is not 

mentioned in the monitoring provisions. Section 805 (a) (3) does 

indicate that the Secretary of the Interior must establish local 

advisory ccmmittees "at such time as he may detervine, after notice 

and hear'ng, that the existing State fish and g,ame advisory committees 

do not adequately perform the functions of the local committee 

SySteT Set forth in [@OS (a) (3) (9) (iv)]." !iowever, Ti - 1 e V I II 1_ 

does not %oressiy indicate ,dhether the Stcretzry's st;fhgr:‘:y jynder 
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section 805 (a) remains effective beyond the specified timetable: 

one year from the date of Title VIII's enactment. 

Several potential questions remain: Does the Secretary of the 

Interior have authority to create local advisory committees or 

regional advisory councils to supplant the state system more than a 

year after Title VIII's enactment date? If so, what procedure must 

be followed? If not, how would reimbursement to the state under 

section 805 (e) (I) be affected if the Secretary determines, more 

than a year after Title VIII's enactment date, that the state 

advisory committees and regional councils do not adequately perform 

the functions required by section 805? Does the Secretary have 

implied authority to enforce the provisions of Title VIII--other than 

that expressly granted by sections 805 and 807? 

F. Judicial Enforcement (Section 807) 

This section creates an elaborate, interactive enforcement format‘ 

potantially involving local advisory committees, regional councils, 

the Secret ary of the Interior, an "appropriate State agency," the 

Alaska governor and the federal court system. This is an entirely 

new enforcement mechanism, and a variety of practical and policy 

implications are suggested. The limited scope of this memorsndum 

pr5clAts a full examination of possible implementation problems. 

T* should be noted, however, that szction 807 provides, in part: AS 
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This section shall constitute the sole Federal judicial remedy 
created by this title for a local advisory committee or regional 
advisory council whichzt%mines that the preference for sub- -. 
sistence uses set forth in subsection (sic) 804 has not been 
adequately provided by the State in its region. 

5807 at 142 (emphasis added). This language implies (I-) that state 

judicial remedies may remain open to local advisory committees or 

regional councils 1 federal remedies may be 

available to part ittees or councils. 

and (2) that additiona 

ies other than the comm 

__ 

/-- 

One other potential problem with section 807 should be identified. 

The first sentence speaks of notification to the Secretary "by a 

local advisory committee or regiondl advisory council established 

by the Secretary or the State pursuant to section 805" (emphasi,s added) -__I 

that inadequate provision is being made to implement the section 

804 preference. The rest of the section addresses correction of 

such alleged inadequacies in state management. If the Secretary 

has taken over the advisory bodies but the state is still expected 

to manage for the subsistence preference of section 804, a potentially -. 

major cluster of questions is raised: 

(1) Does Tit1 e VIII contemplate some level of state management 

on federal lands regard less of whether the state complies with 

the standards of sections 803, 804 and 305? 

(2) Can the stat2 assume fgll management of fish and game 

r=courc=s on be I - fad?ral 13nds svtn if the Secr$iar:/ of the Interior -- 
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concludes that the state has not met section 805 requirements? 

That is, if the Secretary: 

(a) establishes at the outset local advisory committees 

and/or regional advisory councils to take the place of -~ 

the state's existing system; or 

(b) allows the state's existing system to function initially 

but later determines pursuant to section 805 (a) (2) that 

- the state system does not meet the requirements of section 

805. 

r 

L- , '/ ,I 

(3) Does Title VIII attempt to require the State of Alaska to 

implement the section 804 preference on federal lands regardless 

of whether the state chooses to preclude under section 805 (d) 

the Secretary's implementation of sections 803, 804 and 805 

(a), (b) and (c)? 15 

Finally, it should be noted that section 807 specifically provides 

for judicial review of the state's performance only in providing 

section 804 preference. The local and regional partipation framework 

is not addresstld; accordingly, the adequacy of the stats's advisory 

committee and regional council structure may not. be a groper basis 

for an action under section 307 unl2s.s such allqed shortcomings 

can Se shown to have resu;t;d in the state's failure to provide 

adequcteij for the section 3C4 qreierence. Nhen read with sections 

305 and 306, this limited scooe sf judicial review is especially 



. ‘. 
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c 
confusing. That is, section 806 explicitly grants the Secretary 

only the authority to monitor and report on the state's performance 

in providing the section 804 preference. Section 805 authorizes 

the Secretary to implement a federal system of advisory committees 

and regional councils to perform certain functions, but-the Secretary 

is not permitted.to take such actions if the State of Alaska has 

enacted and implemented within one year laws containing certain 

provisions. See $805 (d). AccordingFy, i' L is possible that complaints 

by local advisory committees or regional advisory councils about the - 

state's compliance with section 805's policy participation standards 

could not be brought in federal court under section 807. A lawsuit 

in state court might be the only avenue open to the committee or 

council, and there may be a question whether advisory committees or 

regional councils can maintain such a suit against the state in 

light of their status as part of the administrative structure. 

G. Park and Park Monument Subsistence Resource Commissions 
.- 

(Section 808) 

The framework of commissions created by this secti'on raises a 

variety of practical and policy i,nplications which are beyond th2 

scope of this memorandum. I do note, however, that no mechanism 

app2ars in section 308 for the Stat2 of Alaska to dssume 02 

Secret dry’s rol 2 in considsring or i:mpl?menting the program and 

t2cstnnsndstions submitted by 2ach commission. The significance of 

L' inij for the state's imolfmeniation of other Tit\e '/III provisions 

,j 2 .n 3 P d s _Ll#" on the mesning of “program for subsist2nc2 hunting." $306 (a;. 
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If such programs ar e essentially management plans, they may reduce 

significantly the extent of state management control on park and 

park monument lands. Indeed, the language of section 808 (c) 16 

suggests that direct management by the commission and the Secretary 

is possible--regardless of whether the state properly is implementing 

the subsistence preference on other federal lands. 

H. Access (Section 811) 

The provisions of this section apply to the federa 

authority. Nevertheless, state management choices also 

affected. 

1 land managing 

may be 

The Secretary must permit appropriate use of surface transporta- 

tion trad 

Obviously 

non-local 

tionally employed for subsistence purposes by local residents. - 

exercise of the Secretary's discretion with respect to 

people and nonsurface transportation could affect signifi- 
_-. 

cantly the scope of permissible regulations enacted by the .3oards 

of Fisheries and Game. Questions to b e resolved include: 

What is the meaning of "local"? 

(2) What criteria wili the Secretary use to determine whether.a 

parti czlar :means of surface transportation has 'been employed 

tradi tionaily? 



William Oemmert -26- October 29, 1980 

(3) What criteria will the Secretary use to evaluate "appropriate" 

uses of surface transportation? 

IV. Concluding Note 

The sections of Title VIII discussed in this memorandum have been 

selected because they pose, in my view, significant interpretive problems 

or potential legal difficulties that may affect the State of Alaska in 

attempting to comply with Title VIII requirements. Other sections and _ 

provisions suggest both important practical impacts on subsistence 

users and major policy implications for the state. I have not attempted 

to deal with these matters or with interpretive problems that may confront 

federal agencies in their implementation efforts. Several discussion 

drafts prepared by Department staff have identified a variety of policy 

related issues. e,q., See, Memorandum from Greg Cook, Executive Director 

of Alaska 3oards of Fisheries and Game, to 3oard of Fisheries and Board 

of Game (Sept. 2, 1980); G. Cook, D-2 Title VIII Implementation (Draft); 

Memorandum from Tom Lonner, Chief, Subsistence Section, to Deputy Commisjioner 

3ill Demmert, Alaska Department of Fish and Game (Sept. 15, 198Q); Game 

Division, H.R. 39 - Legal Questions. 
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1. Examination of possible issues arising under the Federal 

Constitution requires research and discussion beyond the scope of this 

memorandum. For example: Are equal protection guarantees i-nfringed 

by granting a preferenc e to rural residents? Do Alaska Natives living 

in nonrural areas have an equal protection claim in light of the traditional 

and cultural values recognized by section 801 (l)? Is the preference un- 

constitutionally vague? 

2. A validly enacted federal statute is the supreme law of the land, 

and all inconsistent state enactments are invalid. See, e.g., Sperry v. 

Florida, 373 U.S. 379, 384 (1963); Free v. Bland, 369 U.S. 663, 666 

(1962); Gibbons v. Ogden 22 U.S. (9 Wheat.) 1, 211 (1824). If a state 

law is in direct conflict with a federal statute, the state law is 

superseded. See generally Fouke Co. v. Mandel, 386 F. Supp. 1341, 1358 

(D. Xd. 1974); see also Pennsylvania v. Nelson, 350 U.S. 497, 502-506 w- 

(1956); Skiriotes v. Florida, 313 U.S. 69, 75 (1941). Where Congress - - -. 

has intended to occupy fully a field in which power has been granted to 

‘C 1 -, all state enactments touching the area are invalid if they impair 

the operation and objectives of federal statutes; that is, Congress may 

"ye-erupt" the field, z, s, Fouke Co. v. tiandel, 386 F. Supp. 

134 I, 1360 (0. Yd. 1975). 

3. This idea does not reaope?r in the :management prpvisiens gf 

-.L: ! 6. : 2 '/ii:, Indeed, _. _, the 3r3f~-alce desc,r i ';ed in section SC4 does not - 



, 
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hinge on any showing of dependency. Accordingly, I have not discussed 

this potential discontinuity betl,qeen state and federal provisions. 

4. Section 802 (2) provides, in part: 

[N]onwasteful subsistence uses of fish and wildlife . . . shall 
be the priority consumptive uses . . . on the public lands of 
Alaska. 

There may be a question whether inclusion of the words "consumptive 

uses" in Title VII?, section 802 (2) indicates that taking for subsistence 

uses might not be preferred over taking for non-consumptive uses in some 

circumstances. In my view, a.potential problem could arise if courts 

rely on this language to explain the scope of the preference. Although 

.- 

. . 
section 804 does not refer specifically to "consumptive uses," it states: 

[T]he taking on public lands of fish and wildlife for nonwasteful 
subsistence uses shall be accorded preference over the taking on 
such lands of fish and wildlife for other purposes. --w -- 

(Emphasis added.) 

Section 802 (1) also bears on this question but offers no firm resolu- 

tion. In part, it states: 

[Clonsistent with sound management principles, and the 
conservation of healthy pooulations of fish and wildlife, 
the utilization of the public lands in Alaska is to causp the -- -7L 
leas': adverse Impact ~o?XFGGrurZ residents 8.1rno depend 
ur,on subsistence uses of the resources of such lands. 



William Oemmert -29- October 29, 1980 

(Emphasis added.) This language suggests that Congress intends for non- 

consumptive uses of federal land to be limited if adverse impacts would 

result for subsistence-dependent rural residents. However, section 802 (1) 

also states: 

‘) cc1 onsistent with management of fish and wildlife in accordance 
with recognized scientific principles and the purposes for each 
unit established, designated, or expanded by or pursuant to 
Titles II through VII of this Act, the purpose of this title 
is to provide the opportunity for rural residents engaged in a 
subsistence way of life to do so. 

These provisions identify possible tension between the Title VIII subsist- 

ence preference and the other purposes to be served by the federal conserva- 
. . 

. , tion system units. 
c.. 

Despite such limitations on the preference, some additional protection 

may be afforded through subsistence hunting programs on lands classified 

as parks or park monuments. Under section 808, the Secretary of the 

Interior must implement promptly the program and recommendations of the ~- -. 

subsistence resources commission established for each national park or 

park monument unless he finds in writing that the purposes or recommenda- 

tions would (1) violate recognized principles of wildlife conservation, 

(2) threaten conservation of "healthy populations" of Iwildlife in the 

par'c or par'x monument, (3) be contrary to the purposes for which the 

park or paric monument is established or (4) be detri;mental to the 

satisfaction of local residents' subsistence needs. 5808 (b). Under 

this zoproach, a commission could submit a progra.. wnich favcrs subsist- 

ence harresting aver non-consumptive activities; and :he Seer et 3-y 
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apparently would be required to adopt the plan unless he determines that 

it comes within one or more of the listed bases for rejection. As indicated 

earlier under section 802 (l), th e extent of the subsistence preference 

in relation to non-consumptive uses ultimately may depend upon the S,ecretary's 

interpretation of "purposes for which the parks or park monument is 

established." 

Whether Alaska's statutory subsistence priority applies against 

non-consumptive users is ambiguous. The legislativ e findings of the 

1978 Session Laws of Alaska, chapter 151, section 1 state, in part: 

[I]t is in the public interest-to clearly establish subsistence 
use as a priority use of Alaska's fish and game resources. 

This language does not limit application of the statute to consumptive uses; 

indeed the Alaska 3oards of Fisheries and Game are required to adopt regu- 

lations “permitting the taking of [fish or game] unless the board 

determines . . . that adoption of such regulations will jeopardize or ._ _ ._ 

interfere with the maintenance of [fish stocks or game resources] on a 

sustained-yield basis." AS 16.06.251(b), .255(b). These provisions suggest 

that the legislatur e inay have intended to permit taking for subsistence uses 

even when non-consumptive uses would be impaired. However, the first-tier 

priority established by AS 16.05.251(b) and AS 16.05.255(b) begins to 

operate onl:/ f/hen "it is necessary to restrict the takina of [fish or game] < 

to assure the ,maintenance of [fish stocks or game resources] on a sustained- 

yield basis or to assure the continuation of subsistence fuses of such 

res3urces." .1.S 16.'l5.251[b), .2S5 (b) (emphasis added). Therefore, if is 



William Oemmert -31- October 29, 1980 

not entirely clear whether Alaska's current subsistence priority or the 

Title VIII preference provides the more rigorous guarantees if each s2t of 

provisions is considered as a whole. . 

Although important interpretation and policy issues are involved in 

whether the section 804 preference favors subsistence uses over non- 

consumptive uses, this question probably does not pose serious barriers to 

state implementation of relevant Title VIII provisions. That is, competition 

with non-consumptive users on federal lands is most likely to arise because 

of land management decisions or activities occurring within particular 

classifications. State fish and game management decisions normally would 

not affect these sources of potential cdmpetition for use of subsistence 

resources. Even if Alaska's statute differs from Title VIII in the 

extent of the priority granted to subsistence uses against non-consumptive 

uses, management under the state approach probably would have no practical 

effect on the balance struck by Congress or the Secretary of the Interior 

between these types of use. (On state lands, of course, the situation 

would differ substantially.) Therefore, the state's regulatory provisions' 

need not address this possible difficulty on federal lands. The question 

remains, though, whether a state enabling statute granting a priority 

!more broadly appiicable than the section 804 preference would be invalid 

under federal supremacy principles--especially the pre-emption doctrine. 

See generally citations at note 2 suora. Because Title VIII expressly 

contmp iates shared responsibility for management--including state enact- 

men ts addressad to a subsistence priority--it is arguable tiat Congress 

did nc: intend to occup;/ the field to the exclusion of state enabling 
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legis ?&ion 'which is more broadly based than the T it le VIII preference 

as long as operation of the federal statute is not impaired. 

5. Title VIII is ambiguous about whether the state's participation 

in management as specified in sections 803, 804 and 805 is entirely 

optional. Indeed, certain language may suggest that state actions in 

conformity with Title VIII standards are mandatory, See discussion at 

III. F. and notes 14 & 15 infra. If so, a-potentially important legal 

question is Iwhether Congress can override the provisions of Alaska's 

constitution and require state action which otherwise would be invalid. 

$-generally L. Tribe, American Constitutional Law 55-20 (1978). In 

this connection, it must be asked whether an Act of Congress purporting 

to assure compliance with fund'amental guarantees of the federal 

Constitution (e.g., civil rights legislation) stands on a different 

footing from one such as Title VIII which implements policy choices 

based upon the United States' relationship with Alaska tiatives (derived, 

in part, from the commerce clause) and congressional power under the 

property clause. See generally id. @5-11 to 5-15. See generally id. - - - 

#S-l1 to S-15. 

6. Although (4s 15.05.251(b) and AS 16.05.255(b) make subsistence 

"the priority" (emphasis added) whenever the taking of fish or game must 

be res:ric'- ,=d to maintain resource stocks on a sustained-yield basis or ka 

55 Stir0 continuation of subsistence uses, the Alaska legislature' s statement 

of ifits!?: _, r3flr j fo subsistence ruse as "0 priority use of ,Alzska's fish 

2nd game r?sz.drses." I'373 .:la;ka Sess. Laws ch.151, $1 (emphasis added). 

SUCh St3tZ:7e?tj 3f i?tStn", .; f Izgislative findings normally dre not 
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viewed by the courts as conveying rights or powers. C. Sands, 1A Sutherland 

Statutory Construction 520.03 (4th ed. 1972 & supp. 1980). However, as 

discussed in III. A. supra, such findings sometimes are used to explain 

the basis for the legislature's action or to indicate how the codified 

portions of the statute are to be implemented. 

7. The state and federal criteria differ in two respects. First, 

the word "resource" in AS 16.05.251(b) (l)and AS 16.05.255(b) (1) is 

replaced by "populations" in Title VIII, section 804 (I). The importance 

of this difference is unclear.. Greg Cook has suggested that no real 

significance should be attached to the change. See tiemorandum from 

Greg Cook, Executive Director, Alaska 2oards of Fisheries and Game, to 

the Board of Fisheries and the Board of Game (Sept. 2, 1980) at 2. I 

agree that no substantive change from state law is effected by this 

difference, although the language appearing in section 804 may make 

explicit certain considerations which are implicit in Alaska's subsistence 

priority, Possibly the word "populations" was intended to clarify that 

population-specific or stock-specific dependence should be considered .- 
. . -- 

in implementing the subsistence preference. The language also may be 

meant to emphasiz e that the preference is addressed to taking of particular 

stocks or populations of resources --not general types of resources or 

substitute resources. In the context of AS 16.05.251(b), this intarpre- 

tation problem adas considered partially by the court in the Tyonsii 

king salmon subsistence controversy. See :jative Viliage of Tyonek v. 

Alaska Sd. of Fisheries, Civ. Action Yo. 3M-N-3073 (:,lasita Superior Ct., 

3rd 'lud. Dist., May 23, 1983) (order gmflting prelimindry injuncticn). 
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Another difference between the criteria of section 804 and those in 

current Alaska statutes is the omission in section 804 (1) of the word 

"one's" from the language appearing in AS 16.05.251(b) (1) and 

AS 16.05.255(b) (1): "mainstay of one's livelihood" (emphasis added.). 

This change possibly reflects the drafters' intention to de-emphasize 

individual dependency-levels and to permit consideration of community 

livelihood. However, the local residency criterion of section 804 (2) 

appears to be directed at individuals. 

8. Unlike plants and other relatively immovable objects, birds and 

- 

other animals have not generally been considered to be anyone's property 

as long as they are wild. That is, "ownership of wild animals, so far' 

. . as they are capable of ownership, is in the state not as a proprietor 

but in its sovereign capacity as the representative and for the benefit 

of all its people in common." State v. Rodman, 58 Minn. 393, 400, 59 

N.W. 1098 (1894), quoted with aporoval in Geer v. Connecticut, 161 U.S. - 

519, 529 (1896). The state has absolute power to regulate taking of 

game as part of its quasi-sovereignty insofar as its exercise is not - 

incompatible with, or restrained by, the rights conveyed to the federal 

aovernment by the United States Constitution. .d Geor v. Connecticut, 161 

U.S. 519 (1896). The state may regulate or prohibit the killing of 

game; but such power is to be exercised "as a trust for the benefit of 

the people, and not as a prerogative for the advantage of the government; 

as distinct frcm the people, or for the benefit of pr'vatz individuals 

as diszingaisned from the pubiic good." i3. at 523. - For 3 inor cor;olet2 

discussion of ;:?e qub?ic trl:s': doctrine, s21 G. Cook, The Natural 22sourc~s 
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Article (Articl e VIII) of the Alaska Constitution and its Relation to 

Management of Fisheries and Wildlife (1979). 

9. Title VIII also contains other terms suggesting management- 

standards that may differ from ".sustained yield." ; e.cj.; $802 (I) 

("healthy populations'(); $815 (1) ("healthy populations," "natural and 

healthy populations"); $815 (3) ("healthy populations"). It is not clear 

whether such standards require the Secretary of the Interior to administer 

public lands in a manner at variance with state management principles. _ 

Nor does Title VIII clarify the extent of the differences among these terms. 

For example, the context of section 815 (1) suggests that "natural and 

healthy populations" (the standard for national parks and monuments) is a 

subset of "healthy populations" (the standard generally applicable to 

federal conservation system units). The term "natural and healthy" may 

require that characteristics typical of "natural" populations (e.g., age - 

structure) be retained. However, Title VIII neither provides definitions 

nor indicates how these standards affect the "continued viability" threshold 

of section 804. 
_-. 

Section 815 (I) provides, in part: 

Nothing in this title shall be construed as . . permitting 
the level of subsistence usts of fish and *wildliFe ,dithin a 
conservation system unit, to be inconsistent with the conserva- 
tion of healthy populations, and within a national park or 
monument to be inconsistent with the conservation of natural 
and healthy populations, of fish and wildlife. 
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If "continued viability" 

or "natural and healthy," 

s a less rigorous standard than either "healthy" 

a strict reading of section 815 (I) suggests that 

harvests on conservation system units may never be allowed to reach the 

level at which "it is necessary to restrict the taking of populations of 

fish and wildlife . . , in order to protect the continued viability of such 

populations.M Accordingly, the three criteria of section 804 may never be 

used if the population remains above the "continued viability" threshold. 

It should be remembered, however, that the.criteria also could be triggered 

when the taking of fish or wildlife populations must be restricted "to 

continue (subsistence] uses." Under this interpretation, the preference 

framework of section 804 might have substantially fewer applications on 

federal conservation system units 

than on other public lands. 

(including nationa 1 parks and monuments) 

Ana 

standard 

section 

ogous problems may result from interaction of the "healthy population" 

of section 815 (1) and the "continued viability" standard of 

16 (b) which provides, in part: 

Notiqithstanding any other provision of this Act or other law, 
the Secretary, after consultation with the State and adequate 
notice and public hearing, may temporarily close any public 
lands (including those within any conservation system unit), 
or any portion thereof, to subsistence uses of a particular 
fish or wildlife population only if necessary , . . to assure 
the continued viability of such population. If the Secretary 
determines that an emergency situation exists and that extra- 
ordinary measures must be taken . . . to assure the continued 
viability of a particular fish or wildlife oooulation, the 
Secretary may immediately close the public lands, or any 
portion thereof, to the subsistence uses of such population. 
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Thus, a potential conflict exists between sections 815 (1) and 816 (b), and 

it remains unclear whether on conservation system units (including national 

parks and monuments) closures will occur before the "continued viability" 

level is reached. The confusion is increased by other provisions of 

section 816 (b) which seem inconsistent with the standards of section 815 (1): 

Except as specifically provided otherwi.se by this section, 
nothing in this title is intended to enlarge or diminish the 
authority of the Secretary to designate areas where, and 
establish periods when, no taking of fish and wildlife shall 
be permitted on the public lands -. . , to assure the continued 
viability of a particular fish or wildlife population. 

Accordingly, Title VIII is ambiguous and potentially contradictory about 

_. 
the effects of these different management standards and their interactions. 

Also uncertain are their impacts on the subsistence preference of section 804. 

10. The effect of appropriately worded state laws is not entirely 

clear from the language of section 805 (d): 

[S]uch laws, unless and until repealed, shall supersede such . -. 
sections [803, 804, 8051 insofar as such sections govern State- 
responsibility pursuant to this title for the taking of fish and 
wildlife on the public lands for subsistence uses. 

A close reading of sections 803, 804, and 805 shows that they do not 

purport to "govern" State responsibility at all. Instead, they address 

the responsibilities of the Secra' v &Lary of the Interior and establish 

certain standards which apply to all federal lands in Alaska. To the 

extent that the statz's manageme.rt pvr!ould be inconsistant with these - b 

rqu;r?m2nts, the secretary cou!? d!s?lace the State's traditional authority. 
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However, none of the cited sections of Title VIII expressly indicates 

that Congress intends to compel or "govern" state management directly. 

But see note 5 supra, discussion at III. F. and notes 14 and 15 infra. -7 

Accordingly, there may be a question about the effectiveness of this 

language in returning management to the State of Alaska. Given this 

section's obvious intention to permit replacement of secretarial activity 

by state management, however, it seems likely that a court would construe 

these provis ions in a manner which leaves intact state management of 

subsistence if appropriate '1 laws of general applicability" are enacted. - 

11. Given the subsistence focus of Title VIII and the explicit 

delineation of authority in section 805 (a) (3) for the regional councils, 

there may be a question whether the councils are limited to consideration 

of subsistence matters only. In my view, the authority required by 

section 805 (a) (3) is broad enough to encompass the full range of fish - 

and wildli 

the state 

fe issues contemplated by the present regulations establishing 

s regional fish and game council system. See generally 5 AAC 
_-. 

96.200. Section 805 (a) (3) suggests that the listed content areas must 

be part of the council's inquiries --regardless of any other authority 

they may have. 

12. In order to retain management authority over the taking of fish 

and game for subsistence uses on federal linds, the State of 413ska must 

enact and i;nplement "laws of general apolicability" containing certain 

2; srnents. $335 (d). Promulgation of aupropriata administrative regul ztions 

z,poarent : ‘f ~ui.j not be sufi:cient in light of the implication in section 

305 (rj! ;hat ” 1 a*Ns” means enactments at the Ie~e\ of enabling legislation 
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which limit the authority of the Boards of Fisheries and Game. See 

$805 (d) at 137, line 25 and 238, lines l-6. Thus, Title VIII seems to 

require statutory conformity with these sections. . 

13. For example, the quasi-regulatory authority of the' regional 

advisory councils would be insulated from some of the procedural constraints 

and political checks which normally affect Alaska's legislative and 

administrative bodies. The Alaska Constitution states: 

The legislature shall provide for the utilization, development, 
and conservation of all natural resources belonging to the 
State, including land and waters, for the maximum benefit of 
its people. 

. . 

Alaska Const., art. VIII, $2 (emphasis added), Accordingly, there may be 

a question whether regulations derived from regional council recommendations 

would be valid if the Boards of Fisheries and Game--the administrative 

extension of the state's legislative processes and power--are not free 

to reject such recommendations except in limited circumstances. 

14. Questions may remain as to whether Title VIII attempts to compel 

state management according to the section 804 preference regardless of 

the state's choice under section 805. See note supra and discussion at 

III. F. and note 15 infra. 



t 

r 
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15. The language of section 305 (d) seems to support such a reading: 

[State laws of general applicability which are consistent with, 
and which provide for the definition, preference and participation 
specified by sections 803, 804 and 805, respectively] shall 
supersede such sections insofar as such sections-govern State 
responsibility pursuant to this title for the taking of fish 
and wildllte on the public lands for subsistence uses. 

(Emphasis added.) 

16. Section 808 (c) provides: 

Pending the implementation of a program under subsection (a) of 
this section, the Secretary shall permit subsistence uses by 
local residents in accordance with the provisions of this title 
and other applicable Federal and State law. 

If state laws which address the taking of fish and game for subsistence . 

uses apply on park and and park monument lands only until a program is 

adopted under section 808 (a), the state's management authority would be 

substantially reduced-- regardless of whether the requirements of 

sections 303, 804 and 305 were met. 
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APPENDIX I 

AS 16.05.940(26) and (27) 

(26) "[S]ubsistence uses" means the customary and traditional uses in 
Alaska of wild, renewable resources for direct personal or family 
consumption as food, shelter, fuel, clothing, tools, or transporta- 
tion, for the making and selling of handicraft articles out oft 
nonedible byproducts of fish and wildlife resources taken for personal 
or family consumption, and for the customary trade, barter or sharing 
for personal or family consumption; for the purposes of this paragraph, 
"family" means all persons related by blood, marriage, or adoption, 
and any person living within the household on a permanent basis; 

(27) "barter" means the exchange or trade of fish or game, or their 
parts, taken for subsistence uses 

(A) for other fish or game or their parts; or 

(B) for other food or for nonedible items other than money if 
the exchange is of a limited and noncommercial nature. 

Title VIII, 6803 

As used in this Act, the term "subsistence uses" means the customary 
and traditional uses by rural Alaska residents of wild, renewable 
resources for direct personal or family consumption as food, shelter, 
fuel, clothing, tools, or transportation, for the making and selling 
of handicraft articles out of nonedible byproducts of fish and wild- 
life resources taken for personal or family consumption, for barter, 
or sharing for personal or family consumption and for customary trade: 
For the purposes of this section, the term-- 

(1) "family" means all persons related by blood, marriage, or 
adoption, or any person living within the household on a 
permanent basis; and 

(2) "barter" means the exchange of fish or wildlife or their 
parts, token for subsistence uses-- 

($4) for other fish or game or their garts; or 

(3) for other food or for nonedible items other than money 
if the ex:hange is of a limited and noncommercial 
nature. 
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APPENDIX II 

AS 16.05.251 

(b) The i3oard of Fisheries shall adopt regulations in accordance with 
the Administrative Procedure Act (AS 44.62) permitting the taking of 
fish for subsistence uses unless the board determines-, in accordance 
with the Administrative Procedure Act, that adoption of such regulations 
will jeopardize or interfere with the maintenance of fish stocks on a 
substained-yield.basis. Whenever it is necessary to restrict the taking 
of fish to assure the maintenance of fish stocks on a sustained-yield 
basis, or to assure the continuation of subsistence uses of such 
resources, subsistence use shall be the priority use. If further 
restriction is necessary, the board shall establish restrictions 
and limitations on and priorities for these consumptive uses on the 
basis of the following criteria: 

(1) customary and direct dependence upon the resources as the 
mainstay of one's livelihood; 

(2) local residency; and 

(3) availability of alternative resources. 

NOTE: AS 16.05.255(b) is identical to AS 16.05.251(b) except that 
AS 16.05.255(b) refers to the Board of Game, game, and game resources. 

Title VIII, 6804 

Except as otherwise provided in this Act and other Federal laws the 
taking on public lands of fish and wildlife for nonwasteful subiistence 
uses shall be accorded preference over the taking on such lands of 
fish and wildlife for other purposes. Whenever it is necessary to 
restrict the taking of populations of fish and wildlife on such 
lands for subsistent 
of such populations, 

e uses in order to protect the continued viability 
or to continue such uses, such preference shall be 

implemented through appropriate 
of the following criteria: 

limitations based on the application 

(1) cus3mary and di rect dependence upcn the pooulations as the 
mainstay of livelihood; 

(2) Tocal residency; and 

(3) the 3vai!iabi !ity of aiternati/e resources. .I 
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(d) The Secretary shall not implement subsections (a), (b), and (c) 
of this section if within one year from the date of enactment of 
this Act, the State enacts and implements laws of gener.al applicability 
which are consistent with, .and which provide for the definition, 
preference, and participation specified in, sections 803, 804, and 
805, such laws, unless and until repealed, shall supersede such 
sections insofar as. such sections govern State responsibility 
pursuant to this title for the taking of fish and wildlife on the 
public lands for subsistence uses. Laws establishing a system of 
local advisory committees and regional advisory councils consistent ' 
with section 805 shall provide that the State rulemaking authority 
shall consider the advice and recommendations of the regional councils ~ 
concerning the taking of fish and wildlife populations on public lands 
within their respective regions for subsistence uses. The regional 
councils may present recommendations, and the evidence upon which 
such recommendations are based, to the State rulemaking authority 
during the course of the administrative proceedings of such authority. 
The State rulemaking authority may choose not to follow any recommen- 
dation which it determines is not supported by substantial evidence 
presented during the course of its administrative proceedings, 
violates recognized principles of fish and wildlife conservation or 
would be detrimental to the satisfaction of rural subsistence needs. 
If a recommendation is not adopted by the State rulemaking authority, 
such authority shall set forth the factual basis and the reasons for 
its decision. 

. - 
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